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PARTS I AND Il - OVERVIEW & QUESTIONS IN ISSUE

1. This appeal concerns two provisions of the Criminal Code passed in the Protection of
Communities and Exploited Persons Act (“PCEPA”) as part of a comprehensive response to
Bedford.! Section 286.2 prohibits receiving a material benefit from the sale of sexual services

and s. 286.3 prohibits recruiting or procuring a person to provide sexual services.

2. HIV & AIDS Legal Clinic Ontario (“HALCO”) and the Coalition des organismes
communautaires québécois de lutte contre le sida (“COCQ-SIDA”) have expertise advocating for
the health and rights of people living with and most at risk of HIV. Action Canada for Sexual
Health and Rights (“Action Canada”) has expertise on both the right to autonomy and the
negative effects of the criminal law on access to health and reproductive care for people who sell
or trade sexual services. All three organizations (jointly, the “Sexual Health Coalition”) view the
criminalization of sex work as exacerbating stigma, isolating sex workers, and impeding access
to safer sex supplies and health services, thereby increasing the risks of transmission of sexually
transmitted and blood-borne infections (“STBBIs”) contrary to the Public Health Agency of
Canada’s own framework to reduce the health impact of STBBIs by 2030.2

3. The Sexual Health Coalition’s submissions address how the impugned provisions place
the health and personal autonomy of sex workers at risk, contrary to the central purpose of
PCEPA to protect the safety of sex workers and their communities. The impugned provisions
impede sex workers from accessing the safety-enhancing measures recognized by this Court in
Bedford. In particular, the impugned provisions breach sex workers’ liberty and security of the
person by interfering with sex workers’ ability to negotiate consent to sexual activity, including
safer sex practices. The resulting deprivations jeopardize the autonomy, bodily integrity, and
health and safety of sex workers and their communities and are not in accordance with the

principle of fundamental justice against overbreadth.

1 Canada (Attorney General) v Bedford, 2013 SCC 72 [Bedford].

2 Public Health Canada, Reducing the Health Impact of Sexually Transmitted and Blood-Borne
Infections in Canada by 2030: A pan-Canadian STBBI framework for action, (Ottawa, Ontario)
2018, online (pdf).
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PART Il - STATEMENT OF ARGUMENT

A. The Central Purpose of PCEPA and the Impugned Provisions

4. The Sexual Health Coalition makes three submissions regarding the purpose of PCEPA
and the impugned provisions. First, the protection of sexual health and personal autonomy
underpinned the safety-enhancing measures identified in Bedford, and the unavailability of these
measures played a critical role in this Court’s decision. Second, PCEPA’s safety-related purpose
protects sex workers as members of communities. This purpose is not ancillary, but central to
PCEPA as a whole. Finally, the safety-related purpose applies to s. 286.3 and both the Alberta

and Ontario Courts of Appeal erred in holding otherwise.

Q) The Safety-Enhancing Measures Identified in Bedford

5. In Bedford, this Court identified the risk of contracting HIV and sexually transmitted
infections (“STIs”) as a primary health and safety concern which sex workers were entitled to
protect themselves against.® Ensuring sex workers can insist on safer sex practices, including the
use of condoms to reduce the risk of HIV, other STIs, and unwanted pregnancy, was key to this
Court’s decision in Bedford. Specifically, this Court held that the bawdy house provision
“interfere[d] with provision of health checks and preventative health measures”, in addition to
prohibiting sex workers from working in a fixed indoor location, and preventing resort to safe
houses (where sex workers working on the street can take clients).* Second, this Court found that
the prohibition on communicating or attempting to communicate for the purpose of engaging in
sex work (s. 213(1)(c)) increased the risks sex workers faced by preventing sex workers “from

screening clients and setting the terms for the use of condoms or safe houses.”

6. In enacting PCEPA, Parliament intended to allow sex workers to take protections against
the transmission of HIV, other STIs, unwanted pregnancy, as well as screening to set the terms

of consent for a sexual encounter, along with other safety-enhancing measures identified in

3 Bedford, paras 64, 71.
4 Bedford, para 64.
® Bedford, para 71.
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https://canlii.ca/t/g2f56#par71
https://canlii.ca/t/g2f56#par64
https://canlii.ca/t/g2f56#par71
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Bedford.® As then Justice Minister Peter MacKay stated at the Standing Senate Committee on
Legal and Constitutional Affairs, PCEPA, “respects the Bedford decision and the concerns raised
for safety.”” Thus, by passing PCEPA, Parliament sought to protect the sexual health and safety
of sex workers, and did not seek to add to the dangers or risks sex workers face in providing
sexual services for consideration. Indeed, this overarching purpose is consistent with the
extended title of PCEPA.®

(i)  The Safety-Related Purpose Protects Sex Workers and Communities

7. In NS and the decision below, the courts erred in narrowing the safety-related purpose
and by minimizing the importance of the safety-related purpose to PCEPA as a whole.® The
limited safety-related purpose of PCEPA identified in NS and adopted in the decision below is to
ensure that persons who continue to provide their sexual services for consideration can avail
themselves of the safety-enhancing measures identified in Bedford and report incidents of
violence.!® The Sexual Health Coalition urges this Court to find that the safety-related purpose is
more comprehensive; Parliament sought to protect the sexual health and safety of sex workers, as
members of the communities they belong to. Further this safety-related purpose is a central

objective of PCEPA, and each of the impugned provisions (ss. 286.2 and 286.3).

8. The fundamental logic of PCEPA is that the autonomy, bodily integrity, health and safety
of sex workers is relevant to community safety as a whole, as sex workers are members of
communities. Parliament recognized in PCEPA that sex workers live, work, express themselves,
access public services, raise children, engage in social interactions and develop relationships as
part of communities. As the exceptions to the material benefit provision in s. 286.2(4)
demonstrate, the text of PCEPA reflects that sex workers cohabitate (s. 286.2(4)(a)), have

® R v Kloubakov, 2023 ABCA 287, para 65 [Kloubakov]; R v NS, 2022 ONCA 160, paras 61-63
[NS]; Bedford, paras 64, 71.

" Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, 41st Parl.,
2nd Sess., No. 15 (9 September 2014).

8 <An Act to amend the Criminal Code in response to the Supreme Court of Canada decision in
Attorney General of Canada v. Bedford and to make consequential amendments to other Acts.’,
Protection of Communities and Exploited Persons Act, SC 2014 c 25 [PCEPA].

NS, paras 60-63 and 122.

10 NS, para 63.
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relationships with others — including spouses and children — to whom they have legal or moral
obligations (s. 286.2(4)(b)), and purchase or contract for goods and services from other
community members to access the safety-enhancing measures identified in Bedford (s.
286.2(4)(c) and (d)).

9. The text and overall scheme of PCEPA demonstrate that Parliament recognized that sex
workers are not separate from the communities they live and work in, and that the safety of sex
workers is relevant to the safety of all. To understand sex workers’ safety as excluded from or
separate from community safety, as the courts below did, is contrary to Parliament’s true intent.
The safety-related purpose of PCEPA seeks to protect sex workers and their communities.

Indeed, the safety-related purpose of PCEPA is its central objective.

(ili)  The Courts Below Erred in Limiting the Purposes of Section 286.3

10.  The Respondent and the Attorney General of Canada agree a safety-related purpose is
given effect in s. 286.2 (the material benefits provision), but submit Parliament did not adopt the
safety-related purpose with respect to s. 286.3 (the procuring provision). They ask this Court to
affirm the holding in the court below based on NS that the purpose of s. 286.3 is solely “to
denounce and prohibit the promotion of the prostitution of others in order to protect

communities, human dignity and equality,”*!

and “does not give effect to the safety-related
objective of the PCEPA with respect to those who continue to sell their sexual services for
consideration.”'? The Sexual Health Coalition urges this Court to find that the safety-related
purpose as articulated above, necessarily applies to s. 286.3 (as well as to s. 286.2, and the

PCEPA as a whole).

11. PCEPA’s central purpose of permitting access to measures that enhance the safety of sex
workers and their communities simply cannot be parsed as applying to some of PCEPA’s
provisions and not others. To find otherwise would be inconsistent with the interrelatedness of

the provisions in this comprehensive scheme, as demonstrated by “the legislative text understood

NS, para 121.
12.NS, para 122.
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in its full context”.!® In the Sexual Health Coalition’s submission, PCEPA’s safety-related
purpose necessarily applies to s. 286.3 because the conduct prohibited by s. 286.3 is
demonstrably intertwined with s. 286.1 (the purchasing provision), the asymmetrical scheme of
the PCEPA as a whole, and the immunity in s. 286.5.

12.  The interrelatedness of s. 286.3 with the overall legislative scheme and purpose of
PCEPA is apparent from the Ontario Court of Appeal’s (“OCA”) decision in NS. The OCA’s
articulation of the conduct prohibited by s. 286.3 was deeply intertwined with the asymmetrical
prohibition under s. 286.1.1* The OCA held that there are two modes of committing the
procuring offence.’® It is the second mode which is relevant here, where “for the purpose of
facilitating an offence under subsection 286.1(1)” the accused “recruits, holds, conceals or
harbours a person who offers or provides sexual services for consideration, or exercises control,
direction or influence over the movements of that person.”'® The OCA held that in order to prove
the mens rea of the second mode, the Crown must prove the subjective intent of the accused was
for, “the purpose of facilitating an offence under s. 286.1(1),”t’ which criminalizes the purchase

of sexual services. The OCA further held:

[107] The scope of all the conduct captured in the second mode of the actus reus of the
procuring offence is significantly narrowed by their purpose requirement. As discussed
above, the conduct captured in the second mode is only an offence if it is done for the
purpose of facilitating an offence under s. 286.1... Facilitating an offence under s. 286.1
is narrower than facilitating commercial sex work.

[108] The offence in s. 286.1 is obtaining for consideration or communicating with
anyone for the purpose of obtaining for consideration the sexual services of a person. The
offence is not providing sexual services for consideration. The purpose requirement in s.
286.3 is therefore tied directly to the asymmetrical scheme of the PCEPA. The Crown
must prove that the accused intended to assist the principal in the commission of the
offence in s. 286.1: Briscoe, at para. 16.

13 R v Moriarity, 2015 SCC 55, para 48 [Moriarity].
14NS, paras 96-114.

15 NS, paras 96-100.

16 NS, para 96.

17'NS, para 99.


https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html?autocompleteStr=2015%20SCC%2055&autocompletePos=1&resultId=60f5205e32184e889529c63eed75c337&searchId=2024-07-07T22:39:13:320/0d5bebcfe3574fa78e086927ab22da0d
https://canlii.ca/t/gm4nr#par48
https://canlii.ca/t/jmqg0#par96
https://canlii.ca/t/jmqg0#par114
https://canlii.ca/t/jmqg0#par96
https://canlii.ca/t/jmqg0#par100
https://canlii.ca/t/jmqg0#par96
https://canlii.ca/t/jmqg0#par99

-6-

[109] ... This may seem like a fine point of logic, but it flows directly from the wording
of s. 286.3 and the scheme of the PCEPA [emphasis added].*

13.  While the purpose of s. 286.1 was not determined by the courts below, it is at the heart of
the asymmetrical prohibition model enacted by Parliament. Notably, the Attorney General of
Ontario concurs that a safety-related purpose applies to s. 286.1.1° Further, s. 286.1 is also
inherently tied to s. 286.5, which includes immunity from prosecution for sex workers in relation
to what would otherwise be offences involving their own sexual services. There can be no doubt
that the safety-related purpose applies to s. 286.5. The OCA held as such in NS.%°

14. Moriarity is clear that legislative purpose must be determined in accordance with the text
of the provision and the overall legislative scheme.?! By reading down the conduct prohibited by
S. 286.3 because of the asymmetry of s. 286.1 and the overall legislative scheme, but excluding
those very considerations when determining the purpose of s. 286.3, the OCA turned the s. 7
analysis on its head, “effectively predetermin[ing] the outcome of the overbreadth analysis
without actually engaging in it.”??> The OCA (and the court below by extension) erred by casting

aside the text of the provision and the context of the overall scheme, contrary to Moriarity.

15.  The OCA relied on Appulonappa?®, PHS?*, and Meads?® to support its conclusion that the
purposes of s. 286.3 differ from the purposes of PCEPA as a whole.?® None of those cases
support the OCA’s conclusion. In Appulonappa, s. 117 of the Immigration and Refugee
Protection Act which criminalized human smuggling broadly, was found to have the narrower
purpose of criminalizing the smuggling of people only in the context of organized crime.?” This

Court was clear that the purpose of s. 117 had to be determined in relation to the legislative

18 NS, paras 107-109. In Kloubakov, the ABCA adopted the OCA’s analysis of the scope of s.
286.3 at paragraphs 107 and 108 in NS: Kloubakov, para 80.

19 Factum of the Attorney General of Ontario, para 14.

20 NS, para 83.

21 Moriarity, para 48.

22 Moriarity, para 32.

23 R v Appulonappa, 2015 SCC 59 [Appulonappa].

24 Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44 [PHS].
25 R v Meads, 2018 ONCA 146 [Meads].

26 NS, para 119.

2! Appulonappa, para 70.
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scheme as a whole, explicitly considering “the role of s. 117 in relation to the statute as a
whole?8 and holding:

A broad punitive goal that would prosecute persons with no connection to and no
furtherance of organized crime is not consistent with Parliament’s purpose as evinced by
the text of s. 117 read together with Canada’s international commitments, s. 117’s role
within the IRPA, the IRPA’s objects, the history of s. 117, and the parliamentary debates
[emphasis added].?®

16. In PHS, this Court found that while the Controlled Drugs and Substances Act (“CDSA”)
has the dual purposes of protecting both public safety and public health,*® two provisions of the
CDSA only supported the public health objective: the first authorized the Governor in Council to
make regulations for exemptions from the application of the CDSA (s. 55); the second granted
the Minister of Health discretion to grant exemptions from the application of the CDSA (s. 56).
However, this Court found that the prohibition on possession of controlled substances in s. 4(1)
of the CDSA had both the public safety and public health purposes.! The relevant analogy here
is that s. 286.5 only gives effect to the safety-related purpose, but that does not impact the safety-

related purpose of the impugned provisions and PCEPA as a whole.

17. Finally, in Meads, the OCA was considering the bail misconduct exclusion in s. 719(3.1)
of the Criminal Code which restricts pre-sentence custody to 1:1 rather than 1:1.5. Section
719(3.1) also enacted the criminal record exclusion, which this Court held unconstitutional in
Safarzadeh-Markali.®? Critically, in Meads the scope of the bail misconduct exclusion was not
defined in relation to the criminal record exclusion, as is the case here for s. 286.3 and s. 286.1.

Rather, each exclusion targeted different conduct, and therefore had a different purpose. 3

B. Sex Workers are Impeded from Negotiating Consent and Safer Sex Precautions

18.  The impugned provisions directly impede the ability of sex workers to negotiate consent,

and specifically to negotiate safer sex precautions, engaging sex workers’ rights to liberty and

28 Appulonappa, para 34.

29 Appulonappa, para 70.

30 PHS, para 41.

31 PHS, para 110.

32 R v Safarzadeh-Markhali, 2016 SCC 14 [Safarzadeh-Markhali].
33 Meads, para 8.
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security of the person. Liberty includes “the right to an irreducible sphere of personal autonomy
wherein individuals may make inherently private choices free from state interference” where
such decisions go “to the core of what it means to enjoy individual dignity and independence.”®*
There are few decisions more inherently private and central to personal autonomy and dignity
than deciding who to have sex with and under what conditions.®® In Bedford, this Court
recognized that impeding preventative health measures, including the ability to negotiate condom
use, engaged security of the person.®® More recently, this Court also recognized that the use of a

condom is part of the “sexual activity in question” and that negotiating condom use can be

central to negotiating consent to sexual activity.3” As this Court held in Rodriguez:

Personal autonomy, at least with respect to the right to make choices concerning one’s
own body, control over one’s physical and psychological integrity, and basic human
dignity are encompassed within security of the person, at least to the extent of freedom
from criminal prohibitions which interfere with these.*
19. Bedford establishes that open and clear communication about the terms of consent, as
well as access to safer sex supplies and administrative and security services from third parties are
critical to sex workers’ occupational health and safety.®® However, criminalization broadly, and
the impugned provisions specifically, prevent sex workers from drawing attention to the fact that
sex work is occurring on premises at all, including by engaging third parties to assist in explicitly
communicating and negotiating the terms of interactions, such as safer sex requirements, to

clients in advance.

20.  As aresult, the effects of the impugned provisions increase the risk of HIV, other STls,
and unwanted pregnancy. Where the law creates a risk to health by preventing access to health-

protecting measures, it engages s. 7.%C The fact that immunities may apply to sex workers

34 Godbout v Longueuil (City), [1997] 3 SCR 844, para 66; See also R v Morgentaler, [1988] 1
SCR 30 at 166, 171 [Morgentaler]; B (R) v Children’s Aid Society of Metropolitan Toronto,
[1995] 1 SCR 315, para 80; Blencoe v British Columbia (Human Rights Commission), [2000] 2
SCR 307, para 49.

3 R v Kirkpatrick, 2022 SCC 33, para 51 [Kirkpatrick].

3 Bedford, paras 64, 71.

37 Kirkpatrick, paras 49, 63-64 and 104.

38 Rodriguez v British Columbia (Attorney General), [1993] 3 SCR 519 at 587-588 [Rodriguez].
39 Bedford, paras 64, 71.

40 PHS, para 93.
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involved in selling their own sexual services in certain limited circumstances does not mitigate
the numerous other harms and infringements of sex workers’ s. 7 rights. In addition, this Court
has repeatedly recognized that individuals’ rights to life and security of the person may be

impaired as a result of others’ exposure to criminal sanction.*!

21.  All persons have the right to place conditions on the sexual activity in which they will
engage. Consent is instrumentally important to ensure sex workers can determine safer sex
practices, including the use of condoms, to reduce the risk of HIV, other STIs and unwanted
pregnancy. The impugned provisions infringe s. 7 by placing limits on sex workers’ ability to
negotiate those conditions, regardless of the reasons, or circumstances of their engagement in the
sale of sexual services. The Sexual Health Coalition disagrees that the personal choice at issue is
the choice of occupation. Neither is the dispute about an affirmative right to engage in
commercial sexual transactions. At issue is the fundamental personal choice of who to have sex

with and under what conditions.

22.  The rights infringements that result from the impugned provisions parallel the historic
criminalization of abortion in Canada. When this Court struck down criminal prohibitions on
abortion in Morgentaler, this Court recognized that our Constitution protects the agency of
individuals to make fundamental decisions about their own bodies, free from criminal
prohibition, especially in circumstances where their choices are constrained. As this Court held,
“state interference with bodily integrity and serious state-imposed psychological stress, at least in
the criminal law context, constitute a breach of security of the person.”*? Just as criminal
prohibitions on abortion made the procedure less safe (and thereby violated s. 7)*3, so too do the
impugned provisions increase the risk of HIV, other STIs, and unplanned pregnancy, especially

in the context of the impact of PCEPA as a whole.

41 PHS, para 91; Carter v Canada (Attorney General), 2015 SCC 5; See also Morgentaler; R v
Smith, 2015 SCC 34.

2 Morgentaler at 56.

3 Morgentaler at 58-59.
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C. The Impugned Provisions are Overbroad

23.  The principle of overbreadth applies when a law captures some conduct that bears no
relation to its purpose,* including where “the effect actually undermines the objective and is
therefore ‘inconsistent’ with the objective.”* The infringements of sex workers’ rights to liberty,
and security of the person are overbroad because the impugned provisions negatively impact the
sexual health and personal autonomy of sex workers, and capture conduct by third parties that

protects or enhances sex workers’ and communities’ health and safety.

24.  The effects of the impugned provisions, and PCEPA as a whole, are especially damaging
for sex workers who face numerous forms of inequality, have experienced violence or other
forms of abuse, and have few options to protect their health — the very people the PCEPA
purports to protect. The impugned provisions go beyond preventing harm by preventing sex
workers from drawing attention to sex work and prohibiting safety-enhancing third-party
conduct. In Bedford, this Court held that provisions that encompassed this precise type of
conduct violated the fundamental value against overbreadth.*® The effects of the impugned
provisions actively undermine PCEPA’s central objective by capturing conduct that would

protect the health and safety of people who sell and trade sexual services, and their communities.

PARTS IV AND V - COSTS AND ORDER SOUGHT

25.  The Sexual Health Coalition takes no position on the outcome of this appeal, but
respectfully requests that it be determined in accordance with these submissions. The Sexual

Health Coalition does not seek costs and asks that no costs be awarded against it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 8" day of July 2024.

Per: %

Geetha Philipupillai / Ryan Peck
Laurent Trépanier Capistran / Rodney Kort
Counsel for the Sexual Health Coalition

44 Bedford, paras 112 and 119.
45 Bedford, para 119.
46 Bedford, para 142.
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